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Court of Appeals of the District of Columbia. 


No. 3325. 

William J. Dante, Collector of Estate of Stilson Hutchins, 

Deceased, 

vs. 

Rose Keeling Hutchins. 


a Supreme Court of the District of Columbia. 

In Equity. No. 36670. j 

William J. Dante, Collector of Estate of Stilson Hutchins, 

Deceased, Plaintiff, 


vs. 


Rose Keeling Hutchins and John C. Gittings, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro- 
cedings had, in the above-entitled cause, to wit: 

1 Bill for Injunction, &c. 

Filed April 8, 1919. 


In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

In Equity. No. 36670. 

> 

William J. Dante, Collector of Estate of Stilson Hutchins, 

Deceased, Plaintiff, 

vs. 

Rose Keeling Hutchins and John C. Gittings, Defendants. 

To the Supreme Court of the District of Columbia: 

The plaintiff, William J. Dante, Collector of the Estate of Stilson 
Hutchins, deceased, respectfully states: ; 
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1. He is a citizen of the United States, and a resident of the Dis¬ 
trict of Columbia; and brings this suit- in his capacity of Collector 
of the Estate of Stilson Hutchins, deceased. 

2. The defendant, Rose Keeling Hutchins, is a citizen of the 
United States, and a resident of the City of New York, in the State 
of New York; the defendant, John C. Gittings, is also a citizen of 
the United States, and a resident of the District of Columbia ; both 
of said defendants are sued in their own right as hereinafter set 
forth. 

3. Stilson Hutchins, late a citizen of the United States and a resi¬ 
dent of the District of Columbia, departed this life in said District of 
Columbia on the 21st day of April, 1912. On June 14, 1912, the 
plaintiff was duly appointed Collector of the Estate of said Stilson 
Hutchins, deceased, by decree of the Supreme Court of the District 

of Columbia, holding the Probate Court, in Administration 
2 Case No. 18,983, and duly qualified and entered upon the 

performance of the duties "of said office, and still holds said 

office. 

4. At the time of his said death, said Stilson Hutchins was the 
owner and possessor of certain rare works of art of great value, con¬ 
sisting of paintings and pictures, all located in premises No. 1603 
Massachusetts Avenue North-West, Washington, D. C., and listed as 
follows: 

(a) In hall of said premises: 

9 Pictures. 

2 carbon photographs. 

1 Picture (Cupids). 

1 water color by Albert Lynch (Flirtation). 

(b) In upper gallery of said premises: 

1 painting (panel) 30x40 Italian figures. 

1 water color by Moser. 

1 drawing (Man on horseback) autograph. 

1 painting by J. Wells Champney. 

1 painting (Sphinx). * : 

1 water color by Moser. 

1 water color by Lanman. 

1 water color by Schneider. 

1 water color by A. Melrose. 

1 painting by Lanman. 

1 painting by Cattermle. 

1 painting by Galrini. r 

1 painting by Max Weyl. 

1 painting by Knapp* 

1 painting by Lanman. 

1 painting by Johnston. 

1 painting (Landscape). 

1'painting by Jappman. 

1 painting by S. Baufield. 

1 painting by Lanman. 
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1 painting by Legat (Farm yard). 

1 painting by Bellows. 

1 painting by W. W. Browne. 

1 painting by Meeker. 

1 painting (Mother and Child). 

1 painting by Heade. 

1 colored print by Maurice Orange. 

1 water color by Moser. 

1 painting (Landscape). 

1 portrait of man. 

1 painting by Moser (Marine). 

1 painting by Bristol. 

1 painting (Hunting Hounds). 

1 engraving by Landseer. 

1 painting by Sountag. 

1 painting by Shatt'uck. 

1 painting (Hay field). 

1 painting (English landscape and figures) 30x40. 

1 print by Hawkins. 

1 painting by J. C. Vibert. 

1 painting by Seignac 18x22. 

1 painting by Jasper F. Cropsey (Landscape). 

1 painting by S. Pozta (Landscape). 

1 painting (Landscape and cattle). 

1 painting by Oliver Merson (Sphinx). 

1 painting by Smith-Hald. 

1 painting (Scotch landscape) 22x32. 

1 painting by Diaz (Landscape and pond). 

1 painting by Rousseau (Landscape, storm brewing 22x32). 
1 painting by Rousseau (Evening) 14x22. 

1 painting by Jules Dupre (Cattle drinking) 12x14. 

1 painting by Jules Dupre (Moonlight) 10x16. 

1 painting by Daubigny (The Stream) 12x24. 

1 painting by D. Johnson (Indian Falls). 

1 painting by C. Kuwasseg. 

1 small water color by Rosa Bonheur. 

1 painting by Frank M. Hesse (Landscape) 10x14. 

1 painting by Chialiva (Sheep on hillside). 

1 painting by Thomas Sully (portrait of Williapi Royal 
Johnson). 

1 painting by Coumans (head of a woman). 

1 painting by Rembrandt (head of a man). 

1 drawing by Fortuny. 

1 painting by A. M. Gorter (Dutch landscape). 

1 painting by Wyant (Landscape) 12x20. 

1 painting by Dery (Good nature). 

1 painting by Leo Hermann (The Cardinal’s good story). 
1 painting by Gosfe Monies (Les Vieux). 

1 painting by C. Schweninger (Nymph). 

1 painting by Josef Chelminski (At the Inn). 

2—3325a 
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1 painting by Ter Meuleu (Sheep). 

1 painting by De Thoren (Farmyard scene). 

1 painting bv Grolleron (French soldiers). 

1 painting by George Innes (Sunset) 28x36. 

1 painting by William Hart (Cattle). 

1 painting by E. Verboeckhoven (Horse). 

1 painting by Courbet (Old castle). 

1 painting by Brissot (Feeding the sheep). 

1 painting by Schenck (Sheep in storm). 

1 drawing by Edourd Detaille. 

1 painting by Geo. M. Boughton (Hester Prvnne). 

1 painting by Bertrand. 

1 painting by Sir Joshua Reynolds (Man writing). 

1 painting by De Neuville (French soldier). 

(c) In reception hall of said premises: 

1 painting by R. Mei (Figures). 

1 painting by H. Chartier (French soldiers on horses). 

1 painting by Jos. Israels (Mother and child). 

1 painting by V. March. 

1 painting (Figures) 10x12. 
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1 painting by Turner (Italian landscape). 

1 painting by Barucci (Castle Fusauo). 

1 painting by Petiti (A Pontine Marsh). 

1 painting by William Baird (Landscape) 10x16. 

(d) In rear hall of said premises: 

1 painting bv Geo. S. Truesdell (Landscape and cattle) 
14x20. 

1 water color by Henry Bacon (Girl). 

1 painting (George Washington). 

1 painting by C. L. Elliott (Edwin Forrest). 

1 water color by N. Smith (English cottage). 

1 painting by A. Rigon. 

( e ) In reception room of said premises: 

1 painting by Henry Mosler (The Wedding Morning). 

1 painting by G. Rosati. 

This art collection is of a special and peculiar nature which cannot 
be duplicated. Its value is very great by reason of being composed 
of rare works of art, but its precise market value is difficult of ascer¬ 
tainment because these rare works of art are not obtainable upon the 
market. One of the paintings, to wit, that by Turner (Italian land¬ 
scape) was estimated by the Court appraisers in the probate proceed¬ 
ings already mentioned to have a value of $20,000, and another, to 
wit, that by Rembrandt (Head of a man), to have a value of $15,000, 
and the others to have varying values, one of $6,000, some of $2,500, 
and others of lesser amounts. The plaintiff has permitted said art 
collection to remain in said premises for safe keeping ever since the 
death of said Stilson Hutchins, as the plaintiff was advised by those 
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familiar with the proper care of the same that it would be a mistake 
to move them to a place of storage, because they would keep in better 
condition by not being moved, and plaintiff’s then counsel sanctioned 
that course. 

| 

5. On or about February 12, 1919, the defendant Rose Keeling 
Hutchins filed a paper in the aforesaid probate proceeding claim¬ 
ing the aforesaid art collection as “her individual property,” 

5 and claiming to have been the owner thereof for a number 
of years prior to the death of said Stilson Hutchins, though re¬ 
fusing to furnish any information as to when or how she acquired 
such ownership. Plaintiff avers that there is no basis in fact for such 
claim of ownership by said defendant, and that the aforesaid prem¬ 
ises were used and occupied by said Stilson Hutchins as his home 
up to the time of his death and he had said art collection I with him 
up to the time of his death. Plaintiff further avers that said defend¬ 
ant Rose Keeling Hutchins was the wife of said Stilson Hutchins, 
and lived with him in said premises, and that her custody and pos¬ 
session of said art collection during the lifetime of said Stilson Hutch¬ 
ins were never had or maintained in any other capacity than as 
agent of her said husband, who for some time previous to his death 
was physically incapacitated from attending to his affairs,land such 
agency has never been legally terminated by the delivery of said 
art collection over to said Stilson Hutchins during his lifetime or to 
any legal representative of his since his death, but, on the contrary, 
at the express solicitation of the defendant Rose Keeling Hutchins, 
througli her counsel, said art collection was permitted by this plain¬ 
tiff, after the death of said Stilson Hutchins, to remain in said 
premises, where they would be well cared for, which would be of 
benefit to the estate, and where they would help to furnish said prem¬ 
ises, which continued to be occupied by defendant Rose Keeling 
Hutchins, and on that account would be of benefit to hdr, and it 
was understood and agreed between this plaintiff and said defendant 
Rose Keeling Hutchins, through her counsel, that the status quo 

would be preserved without prejudice to anyone, said Rose 

6 Keeling Hutchins, through her said counsel, announcing that 
“at the proper time” (the precise words used by said counsel) 

she would make claim to said art collection by offering proof of a, 
gift which he stated was not confirmed by any instrument in writing. 

6. Plaintiff has recently made demand upon said defendant, Rose 

Keeling Hutchins, through her counsel, for the aforesaid art col¬ 
lection, and she has refused, and still refuses, to comply with said 
demand. Said art collection is still located in and upon the afore¬ 
said premises, and said premises are sealed up, and still further 
protected by a complete burglar alarm system, so that it would not 
be possible to seize said art collection upon a writ of replevin. The 
aforesaid paper of defendant Rose Keeling Hutchins filed on 
or about February' 12, 1919, and referred to in paragraph 5 of this 
bill, constituted the first positive claim made by her to said art col¬ 
lection, and in said paper she repudiated her previous acquiescence 
with respect to preserving the status quo without prejudice; to any¬ 
one. ! 




6 


WM. J. DANTE, ETC., VS. ROSE KEELING HUTCHINS. 


7. Defendant John C. Gittings is the agent for defendant Rose 
Keeling Hutchins in the District of Columbia, and has charge of 
said art collection for her, and, acting in such capacity, said defend¬ 
ant John C. Gittings recently suggested to this plaintiff that the de¬ 
fendants would not hesitate to make sale and disposition of any 
part, or all, of said art collection whenever they could do so, and 
without consulting this plaintiff in anywise. Plaintiff avers that 
said art collection is in imminent danger of being so disposed of, 
unless the defendants are restrained by this Honorable Court, and 
that irreparable injury would result in consequence of the special 
value of said art collection, and of each of the items composing the 
same, not ascertainable or computable on the open market 

7 for the reasons hereinbefore stated. 

Wherefore, the premises considered, plaintiff prays: 

I. That the writ of subpoena issue against each of the defendants 
requiring them to answer the exigencies of this bill. 

II. That in each of their answers, response be made to the follow¬ 
ing interrogatory, namely: 

Q. When, where, how, and under what conditions or circum¬ 
stances, do you, or either of you, claim to have acquired ownership 
of the art collection herein concerned? 

III. That the defendants may be restrained and enjoined pen¬ 
dente lite from disposing of, or removing, said art collection, or any 
part thereof, or, in the alternative, that a receiver or receivers be ap¬ 
pointed to take over and care for the same pendente lite; and that 
a rule to show cause issue herein to that end. 

IV. That, in default of personal service of subpoena upon defend¬ 
ants. or either of them, substituted service may be had, and the pro¬ 
ceeding conducted as one in rem, with all appropriate orders for 
sequestration, etc. 

V. That the defendants may be declared to hold said art collection 
in trust for this plaintiff, or his successors in office. 

VI. That the defendants may be required to deliver said art col¬ 
lection to the plaintiff or his successors in office. 

VII. That the defendants may be decreed to pay to this plaintiff, 
or his successors in office, a reasonable rental for use and enjoyment 

of said art collection since February 12, 1919. 

8 VIII. And for such other, further and general relief as 
the nature of the case shall require. 

WILLIAM J. DANTE, 

Collector of the Estate of 
Stilson Hutchins, Deceased. 

GEO. E. SULLIVAN, 

A ttomey for Plaintiff. 


I 
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I 

District of Columbia, To wit: 

William J. Dante, being first duly sworn, deposes and says that 
he has read the foregoing Bill by him subscribed, and knows the 
contents thereof; and that he verily believes the facts therein stated 
to be true. j 

WILLIAM J. DANTE. 

Subscribed and sworn to before me this 8th day of Apri}, 1919. 

[seal.] WALTER C. ENGLISH, 

Notary Public, D. C. 

Motion to Dismiss. 

Filed May 23, 1919. | 

* * * * * * * * 


Now comes Rose Keeling Hutchins, and through John C. Gittings, 
her attorney, moves the Court to dismiss the bill exhibited against 
her, upon the following grounds: 

! 

1st. That the facts set forth therein do not state any ground for 
equitable relief. 

2nd. That the substantial facts set forth therein shows plaintiff 
has an adequate and complete relief at law. 

JOHN C. GITTINGS, 

9 Attorney for Defendant. 

I. John C. Gittings, do hereby certify that I am attorney for 
Rose Keeling Hutchins in the above-entitled cause, and that, in my 
opinion, the grounds of the motion to dismiss the bill in this case 
are well founded in law; and I do hereby further certify that said 
motion is not filed for the purpose of delay. 

JOHN C. GITTINGS, j 

Attorney for Defendant. 


Order Dism.issing Cause as to Defendant Gittings . 
Filed October 10, 1919. 


The Clerk will please enter the above cause dismissed as to defend¬ 
ant # 2, John C. Gittings, without costs. 

GEO. E. SULLIVAN, 
Attorney for Plaintiff. 


No objection. 


JOHN C. GITTINGS, 

Defendant in p. p. 




II 


f 
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Decree Dismissing Bill. 

Filed October 10, 1919. 

* * * * * * * 

Upon consideration of the bill of complaint herein, and the mo¬ 
tion to dismiss filed by defendant Rose Keeling Hutchins, and after 
argument of counsel, it is, by the Court, this 10th day of October, 
1919, adjudged, ordered and decreed, that said bill of complaint be, 
and it is hereby, dismissed, with costs to said defendant Rose Keel- 
ing Hutchins, for which she may have execution against the plain¬ 
tiff as at law. 


WALTER I. McCOY, 

Chief Justice. 


10 From the foregoing decree, the plaintiff in open Court prays 

an appeal to the Court of Appeals of the District of Columbia, 
which is hereby allowed, and the bond for costs on said appeal is 
fixed at One hundred dollars, or a cash deposit of $50. in lieu thereof. 

WALTER I. McCOY, 

Chief Justice. 


Memorandum. 

October 11, 1919.—$50 deposited in lieu of appeal bond. 


Assignment of Errors. 


Filed October 11, 1919. 

* * * * * * * 

The plaintiff assigns the following errors as having been made by 
the Court herein: 

1. In dismissing the bill of complaint. 

2. In not overruling the motion to dismiss the bill of complaint. 

3. In not holding that the facts set forth in the bill of complaint 
entitle the plaintiff to equitable relief. 

GEO. E. SULLIVAN, 

, ' Attorney for Plaintiff. 
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Designation of Record. 
Filed October 11, 1919. 


* 


The Clerk will please prepare the transcript of record for the Court 
of Appeals and include therein the following: 

11 1. Bill of Complaint. 

2. Motion of Rose Keeling Hutchins to dismiss bill. 

3. Order dismissing cause as to defendant Gittings. 

4. Decree dismissing bill; appeal noted; bond for costs fixed, or 
$50. deposit in lieu. 

5. Memoranda of deposit of $50. in lieu of bond on appeal, and 
date of same. 

6. Assignment of errors. 

I 

7. This designation. 

GEO. E. SULLIVAN, 
Attorney for Plgintiff. 


Service of a copy of the foregoing designation accepted this 10th 
day of October, 1919. 

JOHN C. GITTINGS, j 
A ttorney for Defendant 

Rose Keeling Hutchins. 


Supreme Court of the District of Columbia. 


United States of America, j 

District of Columbia, ss: j 

I John R. Young, Clerk of the Supreme Court of the | District 
of Columbia, hereby certify the foregoing pages numbered j from 1 
to 11, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 36670 in Equity, wherein Wil¬ 
liam J. Dante, Collector of Estate of Stilson Hutchins, deceased, is 
Plaintiff and Rose Keeling Hutchins, and John C. Gittings, are De¬ 
fendants, as the same remains upon the files and of record jin said 
Court. 
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In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 17th dav of October, 1919. 

[Seal Supreme Court of the District of Columbia.] 

; JOHN R. YOUNG, 

( T 1 /” 

Bv W. E. WILLIAMS, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3325. William J. Dante, Collector of Estate of Stilson Hutchins, 
Deceased, vs. Dose Keeling Hutchins. Court of Appeals, District of 
Columbia. Filed Oct. 20, 1919. Henry W. Hodges, Clerk. 
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In tfjh (tart of Apjtrals 

OF THE DISTRICT OF CGLUMB'A. 

October Term, 1919. 


No. 3325. 


WILLIAM J. DANTE, COLLECTOR OF ESTATE 
OF STILSON HUTCHINS, DECEASED, AP¬ 
PELLANT, 

vs. 

ROSE KEELING HUTCHINS, APPELLEE. 


BRIEF FOR APPELLANT. 


Statement of Case. 

This is an appeal from a decree of the Supreme Court 
of the District of Columbia, dismissing, upon motion, a 
bill in equity brought to safeguard from loss and injury, 
and to obtain the specific delivery of, certain chattels 
of a special nature consisting of rare works of art. 

The bill, filed by William J. Dante, Collector of the 
Estate of Stilson Hutchins, deceased, made the following 
substantive averments: 

(а) Stilson Hutchins was the owner anid pos¬ 
sessor, at the time of his death of certain rare 
works of art of great value consisting of paintings 
and pictures, listed and described, and all Ideated 
in premises 1603 Mass. Ave. N. W., Washington, 
D. C. (Rec., pp. 2-4), and this art collection is of a 
special and peculiar nature which can hot be 
duplicated upon the market (Rec., p. 4). 

(б) Defendant-appellee, Rose Keeling Hutch¬ 
ins, was the wife of Stilson Hutchins, and she 






2 


lived with him in said premises, which were used 
and occupied by him as his home up to the time 
of his death. He had said art collection with him 
up to the time of his death, and the custody and 
possession of said art collection by his .wife were 
never had or maintained in any other capacity 
than as agent of her said husband, who for some 
time previous to his death was physically in¬ 
capacitated from attending to his affairs (Rec., 
p. 5). 

(c) Since the death of Stilson Hutchins, ap¬ 
pellant has permitted said art collection to remain 
in said premises for safe-keeping, under an under¬ 
standing and agreement with appellee that the 
status quo would be preserved without prejudice to 
anyone, appellee announcing that “at the proper 
time” she would make claim to said art collection 
by offering proof of a gift unconfirmed by any 
writing (Rec., p. 5). 

(d) On or about February 12, 1919, appellee 
made written claim in the probate proceeding to 
said art collection as “her individual property,” 
and claimed to have been the owner thereof for a 
number of years prior to the death of Stilson 
Hutchins, though refusing to give any information 
as to when or how she acquired such ownership 
(Rec., p. 5). Moreover, she followed this by an 
announcement that she “would not hesitate to 
make sale and disposition of any part, or all, of 
said art collection.” and without consulting ap¬ 
pellant in anywise (Rec., p. 6). 

(e) Appellee has said premises, containing the 
art collection, “sealed up” and “still further pro¬ 
tected by a complete burglar alarm system” 
(Rec., p. 5). 

(/) Appellant made demand upon appellee for 
said art collection, which was refused (Rec., p. 5), 
and appellant thereupon filed this bill in equity on 
April 9, 1919 (Rec., p. 1). 

The bill prayed: 

(1) Discovery as to when, where, how, and 
under what conditions or circumstances the ap- 
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pellee claims to have acquired ownership of said 
art collection. 

(2) Injunction or receivership pendente lite to 
safeguard said art collection. 

(3) That appellee be declared to hold said art 
collection in trust for appellant, or his successors 
in office. 

(4) Delivery of said art collection to appellant 
or his successors in office. 

(5) That appellee be required to pay a reason¬ 
able rental for use and enjoyment of said art 
collection since said adverse claim by her of 
February 12, 1919. 

(6) For general relief (Rec., p. 6). 


Appellee filed a motion to dismiss, claiming that ap¬ 
pellant has “an adequate and complete relief at' law,” 
(Rec., p. 7), which motion the court below sustained and 
entered a final decree dismissing the bill (Rec., p. 8). 
Appellant took and perfected an appeal from such decree 
(Rec., p. 8). 


Assignment of Errors. 

Appellant assigns the following as errors of the court 
below: 


1. In dismissing the bill. 

2. In not overruling the motion to dismiss. 

3. In not holding that the facts set forth in the bill 
entitle the appellant to equitable relief. 


ARGUMENT. 

1st. Equity Decrees Delivery of Rare Works of Art. 

This doctrine is established by the authorities without 
conflict, and applies to chattels generally of such a special 
nature that they can not be readily duplicated on the 
market. 

“Chattels, such as valuable paintings and works 
of art, curiosities, antiquities, etc., which by their 
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nature can not be duplicated, have frequently been 
decreed to be delivered in specie.” 

36 Cyc., 557, and cases cited, including Low 
ther vs. Lowther, 13 Ves. Jr., 95 (a paint¬ 
ing). 

Sec. 1402 Pomeroy’s Equity Jurisprudence 
(Third Ed.), and cases cited, to the same 
effect. 

“The jurisdiction for this purpose is an out¬ 
growth of, and closely connected with, the remedy 
for the delivery up of chattels of this special nature 
tortiouslv withheld from their owners. In such 
cases the legal remedies of replevin and detinue 
are subject to defects of procedure which prevent 
the successful plaintiff from invariably recovering 
possession of the chattel.” 

36 Cyc., 557. 

“The action of replevin he could not have 
brought without giving bond with sureties, and 
assuming thus a personal responsibility which, 
perhaps, an administrator should not, under all 
circumstances, be required to do.” 

Hughes vs. Jones, 2 Md. Ch., 178, at p. 188. 

“If replevin is brought, the complainant must 
give bond with surety for a large sum of money, 
which in many cases may be extremely incon¬ 
venient, and in some cases impossible; besides, it 
would be requiring of an administrator to assume 
a personal responsibility, which should not be 
lightly demanded of him. This circumstance, it 
will be seen, had some weight attached to it in the 
case of Hughes vs. Jones, already referred to. 
Besides, even if replevin were brought, and the 
notes under it delivered to the complainant, the 
defendant upon giving a retorno habendo bond 
would have them restored to him, and his claim to 
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the specific thing converted probably into a per¬ 
sonal demand upon the bond in the event of his 
succeeding in the action.” 

Gough vs. Crane, 3 Md. Ch., 119, at p. 136. 

The great clamor against appellant in the court below 
was that he would have to give a heavy bond in a replevin 
suit, as, in such a suit, he could not obtain specific? relief 
without actual seizure of the property at the commence¬ 
ment of the suit, and that on that account, he should be 
denied all right in a court of equity where the procedure 
is different. §• 

| 

2d. The Trust Relation Furnishes Ground For Equi¬ 
table Relief. 

Appellee is a trustee de son tort, under averments 
of bill, which the motion to dismiss admits. 

“In this case, there can be no doubt that with 
reference to all these slaves, except Isaac, there 
was a sort of quasi trust, and the observations of 
the Court of Appeals in the case referred! to at 
pages 443 and 444, certainly give countenance to 
the idea that under such circumstances, ch$ncery 
may be resorted to. With regard to this; prop¬ 
erty, other than Isaac, Jesse Hughes may, I 
think, be considered as trustee, de son tort, ajnd for 
the use of it, liable to account in equity. Hill on 
Trustees, 173.” 

| 

Hughes vs. Jones, 2 Md. Ch., 178, at pp. 

188-9. M 

“All possible trusts, whether express qr im¬ 
plied, are within the jurisdiction of the chancellor. 
• • • 

“In cases where the equity doctrine of trusts 
has been extended so as to embrace othef rela¬ 
tions of a fiduciary kind, while it may not be said 
that a court of equity possesses exclusive jurisdic- 
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tion, yet it is well settled that in such case there 
is so much of the trust character between the 
parties so situated that the jurisdiction of equity, 
though not exclusive, is acknowledged. 1 Pom. 
Eq. Jur., sec. 157. 

“In Foley vs. Hill, 2 H. L. Cas., 28, a question 
arose over that sort of relation which exists be¬ 
tween a banker and his depositor, and it was held 
to be merely that of debtor and creditor. The 
court added, however, that, as between principal 
and factor, an equitable jurisdiction attached, 
because the latter partook of the character of a 
trustee, and that £ so it is with regard to an agent 
dealing with any property. . . . And though 

he is not a trustee according to the strict techni¬ 
cal meaning of the word, he is quasi a trustee for 
that particular transaction,’ and therefore equity 
has jurisdiction.” 

Clews vs. Jamieson, 182 U. S., 461, at p. 479. 

3d. Equity Has Jurisdiction in This Case to Obtain 
Discovery, Which Can Not Be Obtained at Law. 

In an action at law, appellant could without previous 
notice be confronted at the trial with a claim by appellee of 
oral gift at some claimed time or date which she now refuses 
to disclose, and under claimed conditions or circumstances 
which she also now refuses to disclose, and which she 
could not be required by a court of law to disclose in 
advance, so as to enable appellant fairly to meet such 
issue by evidence. 

“It is enough that discovery was sought, that 
discovery is not obtainable in an action, at law, 
but only in a suit in equity.” 

Southern P. R. Co. vs. United States, 200 
U. S., 341, 351. 

The situation would be different were her claim based 
upon a writing, as production thereof could be required 
under sec. 1072, D. C. Code. 

Curriden vs. Middleton, 37 App. D. C., 568,572. 
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4th. Not Only Is the Writ of Replevin Not Adequate, 
But It Is Not Possible to Execute It at All in This 
Particular Case Without Appellee’s Consent. 

This readily appears from the fact that the premises are 
“sealed up” (Rec., p. 5), as this court has held that— 

“an officer, in executing a writ of replevin, may not 
break an outer door or window of a dwelling to 
gain entrance to seize the property of the occu¬ 
pant or of a person rightfully domiciled therein.” 

Palmer vs. King, 41 App. D. C., 419, 425. 

Conclusion. 

I 

A most remarkable situation is here presented.' The 
appellee withholds from the collector of the Stilson Hutch¬ 
ins estate this valuable art collection belonging fo it, 
without any semblance of title in her, and refuses fo dis¬ 
close any ground of right therefor. As shown above, the 
collector of the estate has not, nor would any executor or 
administrator have, any adequate remedy at law. j Also, 
as shown above, equity has jurisdiction in the premises, 
and by the dismissal of the bill the court denies the only 
relief which jurisprudence affords. 

It is submitted that the decree below shoujd be 
reversed. 

Respectfully submitted. 

GEORGE E. SULLIVAN, 

Attorney for Appell&nt. 
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Additional Memoranda For Appellant. 

L | 

I 

Appellee’s Attempted Oral Annex. 

Since an oral annex to a demurrer or motion to dismiss 
would produce a “speaking demurrer,” it is not tolerated 
in any court of justice, original or appellate. Conse¬ 
quently, appellee’s attempted oral bargaining at the hear¬ 
ing in this court, if she is favored or obliged by dismissing 
appellant’s bill in equity, can have no effect other than to 
disclose the anxiety of the appellee to escape the jurisdic¬ 
tion of equity in this case. In a word, realizing that in no 
event can the decree below be affirmed, but that appel¬ 
lant is entitled at the least to a transfer of the cause below 
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to the law side, appellee contrives by her improper 
oral annex, to make sure that such action will be the most 
that appellant shall obtain. Tuckerman vs. Meams, 48 
W. L. R., 8. Since it is indisputable that Stilson Hutchins 
was the owner of this art collection, and consequently 
that any claim to it by the appellee must be through 
Stilson Hutchins and not through any independent title, 
no question of title, in the ordinary sense of the term, 
can be involved. In such a situation, appellee’s anxiety 
to get out of a court of equity is easily understood, for the 
two following obvious reasons: 

1. In a court of equity, appellee would have to rely 
upon some meritorious ground since a technical plea of 
mere lapse of time would not avail her in such court, 
as it might in a court of law, where such plea would doubtless 
be urged by appellee. 

2. In a court of equity, her persistent refusal to dis¬ 
close any ground of right for withholding this art collec¬ 
tion would have to give way in view of the express 
requirements of Equity Rules 5 and 34 of the court below, 
and even without appellant having to resort to interroga¬ 
tories under Equity Rule 58 of the court below; whereas 
her refusal could be maintained in any action at law by 
the general issue plea “not guilty,” and a surprise defense 
thereby attempted at the trial. 

Sec. 1556, D. C. Code. 
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n. _ | 

Lack of Averment in Bill That Appellee Refused, or 
Threatened to Refuse, to Aid a Replevin Suit by 
Unsealing Her Premises. j 

The art collection in question being located in premises 
which were “sealed up” (Rec., p. 5), appellant has no 
compulsory or enforceable remedy in replevin, as held by 
this court in Palmer vs. King, 41 App. D. C., 419, 425. 
Since it is well settled and axiomatic that the absence 
of an enforceable or compulsory remedy at law is what 
gives the remedy in equity, it necessarily follows that 
where a remedy is not enforceable at law, but depends 
upon the grace or favor of the defendant for enforcement at 
law the remedy in equity attaches unconditionally. 
The authorities may be searched in vain for any holding 
to the contrary. In a word, jurisprudence does not make 
its remedies depend upon the grace or favor of the adverse 
party, nor upon the making of any demand for grace 
or favor upon the adverse party. A demand for the 
property itself, as a matter of right, and not of grace, 
is all that jurisprudence requires or contemplates, and 
such demand was duly made in this case, and the demand 
refused by appellee unconditionally (Rec., p. 5). More¬ 
over, when equity jurisdiction attaches, by the filing of 
the bill, it is beyond the power of any defendant to oust 
it by any offer respecting the substitution of a law pro¬ 
ceeding. In so far as law and equity are concerned, while 
the plaintiff has an election as to forum in certain situa¬ 
tions, the defendant never has such election. 

The leading case of Boyce’s Executors vs. Grundy, 3 
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Pet., 210, 215, laid down a rule which has never been 
departed from, namely: 

“It is not enough that there is a remedy at law; 
it must be plain and adequate, or, in other words, 
practical and as efficient to the ends of justice and its 
prompt administration, as the remedy in equity.” 

It is to be noted that in the case at bar no remedy at 
law can be as practical and as efficient to the ends of jus¬ 
tice as the remedy in equity, for the following reasons: 

In the first place, these rare works of art are not obtain¬ 
able upon the market (Rec., p. 4), and consequently their 
money value, if ascertained, would not enable the pur¬ 
chase of others in the market of like kind and quality. It 
is upon this ground that equity jurisdiction is maintained 
in two well defined classes of cases, namely: 

“1. Articles of special value to their owner, but 
of no general pecuniary value,” and 

“2. Articles of such great rarity and value that 
they can not be replaced by money—paintings, 
statues, etc.” 

See sec. 1402, Pomeroy’s Equity Jur. (3d Ed.), at page 
2762, and note. It will be observed that the case at bar 
belongs to the second class, and that the pretium affec- 
tionis is not an element in it, as in the first class. Trover 
is not an adequate remedy, because damages only can be 
recovered in it. And replevin is not plain and adequate, 
as it is not a certain remedy but a doubtful one at best 
since it provides no compulsory remedy, because (1) 
even if the chattel be not located in sealed up premises, no 
officer of the law can compel his admittance into premises 
where the chattel may be located; (2) if the chattel be 
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seized by an officer of the law, the defendant may retake 
the chattel by merely giving a forthcoming bond or 
undertaking and dispose of the chattel before trial; (3) 
replevin requires actual seizure at the time of initiating the 
proceeding and the giving by plaintiff of a replevin under¬ 
taking. 

In the second place, the machinery of equity will* for 
the reasons already appearing, be more practical and 
efficient to the ends of justice in dealing with this case. 

In the third place, the equity jurisdiction on account 
of appellee being a trustee de son tort, as averred in the 
bill and admitted by the motion to dismiss, is beyond 
serious question. 

It is submitted that the decree below should be 

! 

reversed, with directions to the court below to overrule 
appellee’s motion to dismiss. 

Respectfully submitted. 

GEORGE E. SULLIVAN; 

Attorney for Appellant. 
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BRIEF FOR APPELLEE. 


Statement of Case. 

Appellant’s statement of the case is sufficient, we 
assume, to bring out the points raised by him, and we 
will only refer in our argument to such further facts 
that we believe are pertinent to appellee’s case. 


ARGUMENT. 

Nothing in equity jurisprudence is better settled than 
that where there is an adequate and complete remedy at 
law equity has no jurisdiction. In the leading case of 
Buzard vs. Houston, 119 U. S., 347, Mr. Justice Grey, 
who delivered the opinion of the court, said in part as 
follows: 

! 

“Whenever a court of law is competent to take 
cognizance of a right, and has power to proceed 
to a judgment which affords a plain, adequate and 


i 
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complete remedy, without the aid of a court of 
equity, the plaintiff must proceed at law, because 
the defendant has a constitutional right to a trial 
by jury. 

“Accordingly, a suit in equity to enforce a legal 
right can be brought only when the court can 
give more complete and effectual relief, in kind 
or in decree, on the equity side than on the 
common law side; as, for instance, by compelling 
a specific performance, or the removal of a cloud 
on the title to real estate; or preventing an injury 
for which damages are not recoverable at law, 
as in Watson vs. Sutherland, 5 Wall., 74, or where 
an agreement procured by fraud, is of a continu¬ 
ing nature, and its rescission will prevent a 
multiplicity of suits, as in Boyce vs. Grundy, 3 
Peters, 210.” 


Paragraph five of the bill of complaint (Record page 5) 
in part is as follows: 

“On or about Feb. 12th, 1919, the defendant, 
Rose Keeling Hutchins, filed a paper in the 
aforesaid probate proceedings claiming the afore¬ 
said art collection as ‘her individual property,’ 
and claiming to have been the owner thereof 
for a number of years prior to the death of said 
Stilson Hutchins, though refusing to furnish any 
information as to when or how she acquired such 
ownership. Plaintiff avers that there is no basis 
in fact for said ownership by said defendant, etc.” 


Thus appellant admits without equivocation that there 
is a dispute as to the title of the art collection in ques¬ 
tion; and as there is an adequate and complete remedy 
at law, namely, replevin, to determine the title to personal 
property, appellee’s motion to dismiss was properly 
granted by the lower court. 

Appellant in his brief gives four reasons why equity 
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has jurisdiction of the matter in dispute, which are as 
follows: 

1st. Equity decrees deliver}' of rare works of 
art. 

2nd. The trust relation furnishes ground for 
equitable relief. 

3rd. Equity has jurisdiction in this case to 
obtain discovery, which can not be obtained at 
law. 

4th. Not only is the writ of replevin not ade¬ 
quate, but it is not possible to execute it at all 
in this particular case without appellee’s consent. 

We do not question that equity has jurisdiction to 
decree that chattels, such as valuable paintings and 
works of art, curiosities, antiquities, etc., which by their 
nature can not be duplicate 1, be delivered in specie, as 
stated in 36 Cyc., 557, and the cases there cited. How¬ 
ever, in all the cases cited the article or articles had 
some peculiar value to the complainant because of their 
character or the associations connected with them that 
money damages would not be an adequate compensa¬ 
tion to the particular complainant for his loss. In the 
case of Adams vs. Messinger, 147 Mass., 1S5, the court 
said: 

“Where articles of personal property are also 
peculiar and individual in their character, or have 
an especial value on account of the associations 
connected with them, as pictures, curiosities, 
family furniture, or heirlooms, specific perform¬ 
ance of a contract in relation to them will be 
decreed. Lloyd vs. Loaring, 6 Yes., 773, Fells vs. 
Read, 3 Ves., Jr., 70, Lowther vs. Lowth^r, 13 
Ves., 95; Williams vs. Howard, 3 Murphey, 74.” 

And in the case of Lining vs. Geddes, 1 McCord 
Equity (S. C.), 304, the court said: 

“The general rule in those cases is, that the 
court will not direct the specific performance of a 
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chattel. And for the reasons before stated, because 
the party has plain and adequate remedy at law. 
Now would the remedy be considered inadequate, 
merely, because the specific article might be made 
more convenient or gratifying to the party than 
damages, for withholding or destroying it. To 
this rule, however, there are exceptions. In the 
progress of society, cases will necessarily spring 
up, peculiarly applicable to a more advanced 
state of civilization, while others will be left 
behind which had their origin in an age compara¬ 
tively rude and barbarous. Among others might be 
mentioned articles which have acquired an ideal, 
or perhaps a real value from the peculiar situation 
of the owner, and for the loss of which no damages 
would be a compensation. Such as the Pusev 
horn, by which the complainant held his land. 
Pusey vs. Pusey, 1 Verm, 273. Or the silver altar 
piece, being a matter of antiquity and curiosity, in 
the case of the Duke of Somerset vs. Cookson, 3 
P. Wm., 390. So in the case of Fells vs. Read, 3 
Yes. Jun., 70, Lord Rosslyn decreed the delivery 
of the silver tobacco box, which had for a great 
many years belonged to a society, because, from 
the nature of the thing, the value was inestim¬ 
able. A similar decision was made by Lord Eldon 
in the case of Lady Arundel vs. Phipps, 10 Yes., 
14S, which involved a question in relation to 
family pictures. These are cases which have their 
foundation in the refinement of society, and those 
affections of the heart, which it would be a re¬ 
proach to the country not to indulge. But still 
they depend on the plain tangible principle, that 
there is no adequate remedy at law . . . and 

the principle must not be extended to cases 
founded in weakness and folly. It would therefore 
be a perversion of the rule to apply it to the de¬ 
livery of a favorite spaniel, or a lady’s lap dog.” 

See, also, the case of Moss vs. Scott, S4 Ala., 608, which 
is to the same effect. In Yol. 5, American and English 
Annotated Cases, page 270, the cases on this subject are 
collected and the text says that specific performance was 
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decreed in most of the cases on the ground that the 
chattels possessed a pretium afjectionis. 

The bill of complaint in the case at bar does not show 
that the art collection has such a peculiar value to the ap¬ 
pellant, as collector of the estate of Stilson Hutchins, de¬ 
ceased, that money damages would not be an adequate 
compensation to him for his loss if he is unable to; obtain 
same in specie. He certainly can not claim that this art 
collection has any peculiar value to him because of the as¬ 
sociations connected with it. Appellant admits in his bill 
that this art collection was appraised by the court ap¬ 
praisers (see Rec., p. 4) in the probate proceedings; 
and therefore he has full knowledge of the approximate 
value of same and would have no trouble in provipg in an 
action of replevin the value thereof. There is nothing 
in the bill of complaint that discloses that in any of the 
alleged “wills” of Stilson Hutchins, that there is any dis¬ 
position by decedent to any person of any of the so-called 
works of art in this collection. In fact the “wills” have all 
been before this court in previous Hutchins’ appeals, and 
there is no bequest of “works of art” in any of them. 

Appellant further contends that in an action of replevin 
he would have to give bond with sureties and that this 
would be requiring of an administrator or collector to as¬ 
sume a personal responsibility, which should not be 
lightly demanded. Two old Maryland cases, Hughes vs. 
Jones, 2 Md. Ch., 178, and Gough vs. Crane, 3 Md. Ch., 
119, are cited to support this theory. However, he fails 
to call attention to the fact that the case of Gough vs. 
Crane, supra, was later reversed by the Court of Appeals 
of Maryland. See the case of Crane vs. Gough, 4 Md., 
316, where the court in its opinion said: 

“Nor do we deem it important to inquire 
whether the case made by the bill was one which 
gave the court of chancery jurisdiction. The views 
which we have already expressed dispense with all 
necessity for such an inquiry.” 
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And Judge Tuck in his concurring opinion in this case 
also said: 

“I do not think that the alleged performance on 
the part of Mrs. Crane, and the possession of the 
bonds by Mr. Crane, so exclusively referable to the 
contract, as to take the case without the operation 
of the statute of frauds. But I concur in the judg¬ 
ment of this court, because, for the reasons urged 
in the argument, I am of opinion the objection to 
the jurisdiction of the court of chancery was well 
taken, the bill not stating any special circum¬ 
stance to show that the complainant had not an 
adequate remedy at law.” 

In view of this decision of the Court of Appeals of 
Maryland, it can hardly be argued that in Maryland an 
administrator or collector should not be put to an action 
of replevin because of the personal responsibility attached 
thereto. In this jurisdiction there is no doubt but that an 
executor, administrator or collector has a perfect right to 
bring an action of replevin. Many such actions have been 
brought and one of them that reached this court is the 
case of Dawson vs. Waggaman, 23 App. D. C., 428. 

Appellant’s second contention is that the trust relation 
furnishes ground for equitable relief because appellee 
is a trustee de son tort, under averments of the bill. 

We submit that there is no ground for this contention. 
Appellant admits in paragraph five of his bill as above 
pointed out. that the appellee claims the art collection 
as “her individual property.” This being so he has 
gone too far in his averments to claim that a trust rela¬ 
tion exists, as he shows to the court that the question 
of title was raised at the time he became collector. 
In view of his avowed allegation, how can appellant now 
be heard in equity that his title is any better than 
appellee’s so as to make her a trustee de son tort. 

If appellee is a trustee or executrix de son tort, which 
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of course we do not admit, appellant has an adequate 
and complete remedy furnished him under section 122 
of the Code to proceed against her in the probate court. 
Section 122 of the Code reads as follows: 

“If an executor, administrator or collector shall 
believe that any person conceals any part of his 
decedent’s estate, he may file a petition in said 
court (meaning probate court) alleging suqh con¬ 
cealment, and the court may compel an answer 
thereto on oath; and if satisfied, upon an examina¬ 
tion of the whole case, that the party charged has 
concealed any part of the estate of the deceased, 
the court may order the delivery thereof to the 
executor, administrator or collector, and mav 
enforce obedience to such order in the same 
manner in which orders of said court niay be 
enforced, as hereinafter provided.” 


Appellant cites the case of Hughes vs. Jones, 2 Md. 
Ch., 178, to support him, but this case is not applicable 
because in Maryland there is no law, similar to section 
122 of the Code, by which the probate or orphans’ coiirt can 
compel an executor de son tort to deliver property to the 
executor, administrator or collector. There the executor, 
administrator or collector would have to bring the proper 
action at law or equity to obtain the property concealed 
or withheld. The other cases cited by appellant have no 
bearing on the cause before the court because it Is very 
evident from reading them that the situation of the 
parties was entirely different from the situation of the 
parties presented by the bill of complaint here. 

There was no bailment in the instant case. The bill 
avers that when appellant received his appointment as 
collector the chattels were in appellee’s possession and 
control, in her own house; that she claimed title to:them; 
that she never delivered them to appellant or his agents, 


nor did she at any time agree to do so, nor did 


she at 
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any time in any way, shape or form waive her right to 
possession or her claim of title to them. 

Appellant’s third contention that equity has juris¬ 
diction in this case to obtain discovery, we respectfully 
submit, is without merit. The law on this question is 
tersely put by the court in the case of Window Cdass 
Mach. Co. vs. Brookville Glass & Tile Co., 229 Fed., 
837, where the court said: 

“A bill of discovery can not be used merely for 
the purpose of enabling the plaintiff in such a 
bill to pry into the case of his adversary to learn 
its strength or weakness. A discovery sought 
upon suspicion, surmise, or vague guesses is called 
a ‘fishing bill’ and will be dismissed. Story Eq. 
PL, sec. 320 to 325. Such a bill must seek only 
evidence which is material to the support of the 
complainant’s own case, and prying into the 
nature of his adversary's case will not be tolerated. 
The principle is stated by a great authority thus: 
‘Nor has a party a right to any discovery except 
of facts and deeds and writings necessary to his 
own title under which he claims; for he is not at 
liberty to pry into the title of the adverse party.’ 
Storv Eq. Juris, sec. 1490; Kettlewell vs. Barstow, 
7 Ch. App. Cases, 686, 694.” 


Appellant avers in the fifth paragraph of his bill that 
the appellee claims this art collection as a gift from her 
late husband, Stilson Hutchins, and therefore having 
full knowledge of what her claim is he certainly is not 
under the law, as above stated, entitled to know the 
evidence which appellee will offer to prove her claim. 
Appellant makes no allegation in his bill of complaint 
that he has no means of proving his own case and there¬ 
fore discovery is sought for that reason; he in substance 
only wants to pry into appellee's case so as to learn its 
strength or weakness and by reason of the facts thus 
ascertained to better prepare his case and anticipate 


the defense to be made. This fact is too patent for 
further argument. 

We now come to appellant’s fourth and last point, 
namely, not only is the writ of replevin not adequate, but 
it is not possible to execute it at all in this particular case 
without appellee’s consent, because the premises at 1603 
Massachusetts Avenue where this art collection is located 
are scaled up. This point is not well taken becaupe the 
marshal has the right only to enter a house peaceably in 
in the execution of a writ of replevin and the fact that 
appellee is not residing in the house and it is wired against 
burglars does not change the situation any more than if 
the appellee was residing in the house and refused to allow 
the marshal to come in. The marshal could not get in at 
any time without the consent of appellee under the law as 
laid down in the case of Palmer vs. King, 41 Appeals p. C., 
419. Appellant, however, is trying to cross a bridge be¬ 
fore he gets to it. There was no tr ouble in obtaining serv¬ 
ice upon the appellee in the cause before the court, and 
appellant has no right to anticipate that the appellee will 
not accept service in the same manner and allow th^ mar¬ 
shal to execute a writ of replevin, if such a suit is brought, 
and such a writ is issued. 

For the reasons above stated we respectfully submit 
that the decree appealed from should be sustained. 

Respectfully submitted. 

JOHN C. GITTINGS, 

THOS. MORTON GITTINGS, 

Attorneys for Appellee. 












